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FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Application by Verizon New England
Inc., Bell Atlantic Communications,
Inc. (d/b/a Verizon Long Distance),
NYNEX Long Distance Company
(d/b/a Verizon Enterprise Solutions),
Verizon Global Networks Inc., and
Verizon Select Services Inc., for
Authorization to Provide In-Region,
InterLATA Services in Vermont

CC Docket No. 02-7

R T g S Ny

EVALUATION OF THE
UNITED STATES DEPARTMENT OF JUSTICE

Introduction and Summary

The United States Department of Justice (“the Department”), pursuant to
Section 271(d)(2)(A) of the Telecommunications Act of 1996' (“the 1996 Act”), submits this
evaluation of the application filed by Verizon New England Inc., Bell Atlantic Communications,
Inc. (d/b/a Verizon Long Distance), NYNEX Long Distance Company (d/b/a Verizon Enterprise
Solutions), Verizon Global Networks Inc., and Verizon Select Services Inc., on January 17, 2002,
to provide in-region, interLATA services in Vermont.

This application to the Federal Communications Commission (“FCC” or “Commission™)
is Verizon'’s first for the state of Vermont, and follows its successful application for long distance

entry in Massachusetts, another state in its New England region, as well as successful

k Pub. L. No. 104-104, 110 Stat. 56 (1996) (codified as amended in scattered sections of 47 U.S.C.).
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applications for Pennsylvania, Connecticut, and New York.> The Department has also
recommended that the FCC approve Verizon’s recently filed applications for Section 271
authority in Rhode Island and New Jersey, subject to the Commission’s satisfaction with respect
to certain pricing issues.” The Department concludes that Verizon has generally succeeded in
opening its local markets in Vermont to competition and recommends approval of Verizon’s
application for Section 271 authority in Vermont, subject to the Commission satisfying itself as

to the pricing issues mentioned below.

L Vermont Public Service Board Review

For the most part, conditions in the Vermont local telecommunications market appear
favorable to fostering competition. The Vermont Public Service Board (“Vermont PSB”), with
the input of the Vermont Department of Public Service, has facilitated the development of these
conditions by establishing carrier-to-carrier wholesale performance measurements, which

incorporate improvements from New York*; conducting pricing proceedings that established

2 See FCC Massachusetts Order; FCC Pennsylvania Order; FCC Connecticut Order, FCC New
York Order.

: See DOJ Rhode Island Evaluation at 6-7 (“Evidence available to the Department indicates that
Verizon has generally succeeded in opening its local markets in Rhode Island to competition. Subject to the
Commission satisfying itself as to the pricing issues mentioned above, the Department recommends approval of
Verizon’s application for Section 271 authority in Rhode Island.”); DOJ New Jersey Evaluation at 8-9 (“The record
in this matter suggests that Verizon has succeeded in opening its local markets in New Jersey to competition in most
respects. Subject to the Commission satisfying itself as to the pricing issues discussed above, the Department
reconmends approval of Verizon’s application for Section 271 authority in New Jersey.”). The FCC was originally
due to issue an order addressing Verizon’s Rhode Island application by February 24, 2002, see infra note 23, and
another addressing Verizon’s New Jersey application by March 20, 2002.

¢ See Vermont PSB C2C Guidelines Order at 2-6; see also Vermont PSB Section 271 Compliance
Letter at 4 (noting adoption “in Vermont [of] the same carrier-to-carrier performance guidelines as are in effect in
New York, with a few state-specific modifications”™).
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rates for unbundled network elements (“UNEs”)’; and adopting a Performance Assurance Plan
intended to ensure that an appropriate level of wholesale performance is maintained once
Verizon’s Section 271 application is approved.® The Vermont PSB’s review of Verizon’s state
Section 271 filing included an independent third-party test by PricewaterhouseCoopers (“PwC”)
designed to determine whether the operations support systems (“OSS”) that Verizon uses in
Vermont are the same as those it uses in Massachusetts.” PwC concluded that Verizon’s
assertions regarding the “sameness” of its “New England region Operational Support Systems
{specifically the pre-order, order, provisioning, maintenance & repair, relationship management
infrastructure, and billing domains) and Performance Metrics Reporting” are fairly stated.® On
January 16, the Vermont PSB voted to recommend that the FCC approve Verizon’s Section 271

application.’

3 See Vermont PSB Pricing Order [ at 2; Vermont PSB Pricing Order 1 at 33 {requiring Verizon to

deaverage UNE loop rates); Vermont PSB Comments at 20 (in response to Vermont PSB’s condition for
recommendation that FCC approve Verizon's application, Verizon has reduced by 25 percent non-recurring charges
related to the provision of DSL services, including those for removal of load coils, removal of bridged taps,
engineering query, and engineering work order).

6 See Vermont PSB Section 271 Compliance Letter at 4-7 (adopting Verizon’s proposed PAP with
modifications and conditions); see also Vermont PSB Comments at 6-17 (explaining PAP provisions).

7 Verizon McLean/Wierzbicki Decl. 4 9; see also FCC Massachusetts Order ] 43-181 (in
Massachusetts Verizon provides CLECs non-discriminatory access to its OSS, including unbundled loops).

8 PwC Sapienza/Bluvol Decl. 9 12-16,
’ Vermont PSB Section 271 Compliance Letter at 1, 8; see alse Vermont PSB Comments at 28
(“[T]he Vermont Public Service Board supports Verizon’s application . . . . All conditions imposed by the Board
have already been complied with by Verizon.”).
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IL. The Department’s Evaluation

In assessing whether the local markets in a state are fully and irreversibly open to
competition, the Department looks first to the actual entry in a market.!” But the Department
does not broadly presume that all three entry tracks -- facilities-based, unbundled network
elements (“UNEs”), and resale -- are open or closed on the basis of an aggregate level of entry
alone.!!

Together, Verizon and CLECs serve a total of approximately 373,900 lines in Verizon’s
Vermont service area.'” Of the total lines in Verizon’s service area in Vermont, 34.3 percent, or
approximately 128,400, serve businesses, and 65.7 percent, or approximately 245,500, serve
residential customers.”> For business and residential customers combined, Verizon reports that
CLECs using all modes of entry serve approximately 21,500 lines, or 5.7 percent of all lines in

Verizon’s service area in the state.?

1o See DOJ Pennsylvania Evaluation at 3-4 (*The Department first looks to actual competitive entry,

because the experience of competitors seeking to enter a market can provide highly probative evidence about the
presence or absence of artificial barriers to entry. Of course, entry barriers can differ by types of customers or
geographic areas within a state, so the Department looks for evidence relevant to each market in a state.” (footnote
omitted)).

" See, e.g., DOJ Georgia/Louisiana Evaluation at 7 (“Although the Department presumes that fully
facilities-based competition is not hindered in a competitively significant manner based on the entry recorded in
Georgia, the amount of entry does not justify extending such a presumption to other modes of entry in Georgia.”);
DOJ Missouri 1 Evaluation at 6-7 (“The Department presumes that opportunities to serve business customers by fally
facilities-based carriers and resellers are available in Missouri, based on the entry efforts reflected in SBC’s
application. There is significantly less competition to serve residential customers. There also is less competition by
firms seeking to use UNEs, including the UNE-platform, and there are some indications that a failure by SBC to
satisfy all of its obligations may have constrained this type of competition.” (footnotes omitted)).

12 See Verizon Line Counts Ex Parte at 1; Verizon Brown Decl, Attach 1 9 6 tbl.1. There are several
incumbent local exchange carriers other than Verizon in Vermont.

13 See id.

M See id.
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Competitors have made progress in penetrating the business market in Vermont. CLECs
serve approximately 16.2 percent of all business lines in Verizon’s Vermont service area.'
CLECs serve approximately 3.5 percent of all business lines using primarily their own fiber optic
networks that are either connected directly to the customer premises or connected through loops
leased from Verizon.'® CLECs resell Verizon’s services to serve approximately 12.1 percent of
all business lines."” CLECs use the UNE-platform (a combination of loop, switch, and transport
elements) to serve less than 1 percent of such lines.'®

Using all modes of entry combined, CLECs serve less than one-haif of 1 percent of all
residential lines in Verizon’s Vermont service area.”

The amount of entry by competitive facilities-based carriers and resellers serving business
customers in Vermont and the absence of complaints regarding Verizon’s fulfillment of its
obligations to open its markets to these modes of entry, lead the Department to conclude that
opportunities to serve business customers via the facilities-based and resale modes of entry are

available in Vermont.” Although there is significantly less competition to serve residential

See id. (CLECs serve approximately 20,800 business lines).
18 See id. (CLECs serve approximately 4,500 business lines using at least some of their own
facilities).

” See id. (CLECs serve approximately 15,600 business lines via resale).

See id. (CLECs serve approximately 730 business lines through the UNE-platform).
19 See id. (CLECs serve approximately 690 residential lines, 290 residential lines using at least some
of their own facilities, 340 through resale, and 60 through the UNE-platform}. IHowever, it appears that a non-trivial
number of those lines reported by Verizon as facilities-based residential may be serving businesses. ABS Comments
at 2 (claiming to serve only “small businesses where the business is located at the owner’s home™ and “certain . . .
customers [that] may have [PBX’s] that serve senior living center situations”). But see Verizon Line Counts
Calculations Ex Parte at 2 {asserting that end-users in senior living center situations are residential customers).

n CTC raises concerns about the terms, conditions, and practices of Verizon’s provision of dark fiber
in Vermont. CTC Comments at 16-35. The Vermont PSB acknowledges that “Verizon does provide substantially
better dark fiber service in some other nearby states,” but asserts that “[o]n most dark fiber 1ssues we conclude that
there are still important policy and factual questions that cannot be resolved from evidence directly on this record”

5
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customers, the Department does not believe there are any material non-price obstacles to
competition in Vermont created by Verizon.' Verizon has submitted evidence to show that its
Vermont OSS are the same as those that the Commission found satisfactory in Massachusetts.*
Moreover, the record indicates few complaints regarding Verizon’s Vermont OSS.

Although the non-price aspects of Verizon’s UNE offering in Vermont do not appear to
raise concerns, the Department notes several complaints from commenters regarding the pricing

of UNEs in Vermont.? The Department urges the Commission to look carefully at these

and points out that Verizon’s offerings in Vermont are “the same as or similar to those in New York and
Pennsylvania,” as to which Verizon has been granted Section 271 authority. Vermont PSB Comments at 24, 25, 26,
With respect to Verizon’s Pennsylvania application, the FCC addressed complaints pertaining to the provision of
dark fiber similar to those raised here by CTC, concluding that “[such] concerns are best resolved through the
section 252 negotiation and arbitration process . . . or through the section 208 complaint process.” FCC
Pennsylvania Order 9 113 (addressing Yipes PA Comments at 2-3); see also Vermont PSB Comments at 26 (“We
also note that CTC and Verizon are in negotiations for a new interconnection agreement. If the parties are unable to
reach agreement, the Board may be able to address many of these dark fiber issues soon in an arbitration proceeding
under the terms of the federal act.” (footnotes omtted)); id. at 25 (raising possibility of a separate PSB proceeding to
pursue policy questions regarding dark fiber pursuant to state law),

“ The Vermont PSB concluded that concerns raised by the Vermont Department of Public Service
and at least one CLEC “concerning the accuracy and timeliness of Verizon’s billing process are valid and could, in
some instances, present significant problems for competitors.” Vermont PSB Comments at 18. In response to these
concerns, “Verizon has already begun or has agreed to put in place measures to correct many of these problems(,]”
namely, incorporating two additional billing metrics in the revised Vermont PAP and implementing a document
retention policy pursuant to which communications regarding billing disputes will be retained and retrievable for five
years. Id. at 8, 18.

= See supra note 8.

s See AT&T Comments at 10-16 (arguing that Verizon’s switching rates in Vermont are not
TELRIC-compliant); WorldCom Comments at 2-7 (same).

Commenters raised similar issues with respect to Verizon’s application for Section 271 authority in Rhode
Island, which may be discussed by the FCC in its order addressing that application, originally due by February 24,
In response to those comments and to the New York PSC’s adoption on January 28 of new switching rates that are
more than 50 percent lower than those relied upon as benchmarks in Verizon’s Rhode Island application, Verizon
filed significant rate reductions with the Rhode Island PUC on February 14. See Verizon RI Switching Rates
Ex Parte at 1-2; see also FCC Request for Comments at 1-2 (seeking comments on whether the modified rates are
TELRIC-compliant by February 19 and “retain[ing] the discretion to waive its procedural rules and consider the
evidence, to start the 90-day review process anew, or to accord such evidence no weight”). This application for
Section 271 authority in Vermont also relies on benchmark comparisons to the old New York switching rates and to
Massachusetts rates based on those New York rates. Verizon McCarren/Garzillo/Anglin Decl. 1Y 28-30
{“Massachusetts, New York and Vermont together form a contiguous block. . . . Verizon employs a similar rate
structure in the three states.”).
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comments in determining whether Verizon’s prices are cost-based.” As the Department has
stated previously, “[blecause of the Commission’s experience and expertise in rate-making issues

. . . the Department will not attempt to make its own independent determination whether prices

are appropriately cost-based.”?

i The Department notes once more that “[p]ricing based on forward-looking costs ‘simulates the

prices for network elements that would result if there were a competitive market for the provision of such elements to
other carriers’ and ‘will result in the creation of the “right” investment incentives for competitive facitities-based
entry, rather than distorting the entrant’s “make or buy” decision with respect to the network element.”” DOJ
Arkansas/Missouri Evaluation at 6 n.19 (quoting DCJ Local Competition Comments at 28-29)). “Prices that are set
either above or below the element’s true economic cost can distort entry decisions and may impede the development
of competition on the merits.” Id. {citing DOJ Local Competition Comments at 29).

& DOQJ Kansas/Oklahoma Evaluation at 11; see alse DOJ Rhode Island Evaluation at 6.

7
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ITI.  Conclusion
The record in this matter suggests that Verizon has succeeded in opening its local markets
in Vermont to competition in most respects. Subject to the Commission satisfying itself as to the

pricing issues mentioned above, the Department recommends approval of Verizon’s application

for Section 271 authority in Vermont.
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